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Montana  Legislative  Council 
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To  Members  of  the  Thirty-ninth  Legislative  Assembly: 

This  report  briefly  treats  two  diverse  subjects — Public  Official 
and  Employee  Bonds,  and  Fees  Collected  by  State  Agencies.  The 
Fidelity  Bonds  and  Custodial  Institutions  Subcommittee  supervised 
the  research  involved  in  producing  Part  I  of  the  report.  Part  II  was 
prepared  under  the  direction  of  the  Agency  Fees  and  Property  Classi- 
fication Subcommittee. 

The  recommendations  relating  to  bonding  of  officers  and  em- 
ployees are  aimed  at  pro\'iding  better  coverage  at  a  reduced  cost.  If 
approved,  the  proposal  would  also  relieve  the  legislature  of  the  task  of 
reviewing  specific  statutory  bonding  requirements. 

The  report  on  Fees  Collected  by  State  Agencies  has  as  its  pur- 
pose the  revision  of  certain  fees  to  bring  them  into  line  with  the  in- 
creased costs  of  state  government.  If  the  recommendations  to  revise 
the  fee  schedules  are  adopted,  the  state  wiU  realize  about  S.333,000 
annually  in  additional  revenue. 

Respectfully  submitted, 


SENATOR  W.  A.  "BiU"  GROFF 

Chairman 

Montana  Legislative  Council 
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PART  ONE 


PUBLIC  OFFICIAL 

AND 
EMPLOYEE  BONDS 


HOUSE  JOINT  RESOLUTION  NO.  9 

Introduced  by  Murray 

A  JOINT  RESOLUTION  OF  THE  SENATE  AND  HOUSE  OF  REPRESENTATIVES  RE- 
QUESTING THE  LEGISLATIVE  COUNCIL  TO  CONDUCT  A  COMPREHENSIVE  STUDY 
OF  THE  STATUTES  AND  PRACTICES  OF  REQUIRING  FIDELITY  BONDS  FOR  PUB- 
LIC OFFICIALS  IN  MONTANA  AND  REPORT  THE  FINDINGS  OF  THAT  STUDY  TO- 
GETHER WITH  RECOMMENDATIONS  FOR  IMPROVEMENTS  TO  THE  THIRTY-NINTH 
LEGISLATIVE  ASSEMBLY. 

WHEREAS,  at  the  present  time  there  are  at  least  one  hundred  seventy-five  sections  of 
the  Montana  Code  relating  to  fidelity  bonds  for  public  officials,  and 

WHEREAS,  in  many  cases  the  amount  of  the  bond  now  required  bears  little  or  no  rela- 
tionship to  the  financial  responsibility  of  the  public  official,  and 

WHEREAS,  a  study  conducted  in  other  states  with  similar  bonding  provisions  to  those 
found  in  Montana  concluded  that  the  bonding  provisions  were  complicated,  confused,  in 
many  cases  failed  to  provide  adequate  protection,  and  in  addition  were  excessively  costly  to 
the  state,  and 

WHEREAS,  it  is  very  probable  that  Montana  bonding  provisions  contain  many  of  these 
same  defects,  and 

WHEREAS,  a  comprehensive  revision  of  bonding  laws  would  probably  simplify  proce- 
dures, result  in  better  protection,  and  save  a  significant  amount  of  money,  and 

WHEREAS,  it  is  not  feasible  for  the  Legislative  Assembly  to  conduct  a  study  of  this 
scope  during  the  short  biennial  session. 

NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND  HOUSE  OF  REPRESEN- 
TATIVES OF  THE  STATE  OF  MONTANA: 

That  the  Legislative  Council  is  hereby  requested  to  conduct  a  comprehensive  study  of 
the  fidelity  bonding  requirements  contained  in  Montana  laws  together  with  the  actual  proce- 
dures employed  in  bonding  public  officials. 

BE  IT  FURTHER  RESOLVED,  that  the  Legislative  Council  submit  a  comprehensive  re- 
port of  this  study  to  the  Thirty-Ninth  Legislative  Assembly,  together  with  recommendations, 
and  proposed  legislation  where  necessary,  for  improvements  in  the  Montana  bonding  laws 
and  procedures. 
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PUBLIC  OFFICIAL  AND  EMPLOYEE  BONDS 
Introduction 

House  Joint  Resolution  No.  9  directed  the  Legislative  Council  to  conduct  a  comprehen- 
sive study  of  fidelity  bond  requirements  for  state  officials  and  employees. 

Generally  speaking,  the  adoption  of  the  proposed  legislation  will  accomplish  three  things. 
(1)  It  will  ehminate  the  need  for  review  by  the  legislative  assembly  of  specific  statutory 
requirements  for  the  bonding  of  officials  and  employees.  (2)  It  will  provide  immeasurably 
better  coverage  by  requiring  all  state  employees  and  officers  to  be  bonded,  and  (3)  It  will 
result  in  a  substantial  decrease  in  expenditures  for  bonding  state  officers  and  employees. 

The  Council  wishes  to  express  its  gratitude  to  Mr.  William  A.  Rossiter,  Manager,  and  Mr. 
Denis  Twohig,  Bond  Underwriter,  of  the  Helena  office.  United  States  Fidelity  and  Guaranty 
Company,  and  to  the  Sui'ety  Association  of  America  for  the  assistance  and  information  pro- 
vided during  the  course  of  this  study. 

The  Nature   of   Suretyship 

Suretyship  may  be  defined  as  a  contractual  agreement  by  which  one  person  agrees  to  be 
answerable  for  the  debt  or  default  of  another.  Every  suretyship  involves  three  parties:  (a) 
the  principal,  whose  debt  or  default  is  the  subject  of  the  transaction;  (b)  the  obligee,  to 
whom  the  debt  or  obligation  runs;  and  (c)  the  surety,  who  undertakes  on  his  own  part  to 
perform  the  debt  or  obligation  running  from  the  principal  to  the  obligee  if  the  principal  does 
not. 

Bonds  are  sometimes  erroneously  confused  with  insurance  policies.  An  insurance  policy 
is  a  two  party  agreement  by  which  the  insurer  agrees  to  pay,  directly  to  the  insured,  losses 
which  are  covered  by  the  terms  and  conditions  of  the  pohcy.  On  the  other  hand,  a  bond  re- 
quires the  surety  to  pay,  not  to  the  principal  but  to  the  obligee,  losses  which  the  obligee  has 
suffered  because  of  derelictions  of  the  principal. 

A  second  distinct  difference  between  an  insurance  policy  and  a  bond  is  that  usually  the 
insurer,  in  case  of  a  loss,  pays  to  the  insured  the  loss  sustained  with  no  right  to  recover  any- 
thing from  the  insured.  Under  a  surety  bond,  however,  if  the  surety  is  required  to  pay  the 
obligee  a  loss  caused  by  the  principal,  the  surety  has  the  legal  right  to  demand  restitution 
from  the  principal.    Thus,  the  bond  in  no  sense  protects  the  principal. 

Types  of   Coverage 

"Official  bonds"  is  the  name  by  which  bonds  are  called  when  the  obligee  is  a  govern- 
mental unit  or  the  public  generally,  and  the  principal  is  a  public  officer  or  employee.  The 
two  most  common  types  of  coverage  are  faithful  performance  and  honesty. 

A  faithful  performance  bond  usually  covers  losses  resulting  from  the  failure  of  the  prin- 
cipal to  "perform  faithfully  his  duties  or  to  account  properly  for  all  monies  and  property  re- 
ceived by  virtue  of  his  position."  Under  a  faithful  performance  bond,  a  public  officer  and 
his  surety  are  liable  to  the  obligee  for  any  injury  sustained  by  the  obhgee  in  consequence  of 
misfeasance,  malfeasance  or  nonfeasance  of  the  officer.  For  example,  when  a  clerk  of  court 
failed  to  insert  in  a  record  of  a  judgment  the  amount  recovered,  and  the  judgment  creditor 
lost  his  remedy  in  execution  because  of  the  omission,  the  sureties  upon  the  bond  of  the  clerk 
were  held  liable.  Also,  when  an  officer  seized  property  in  execution  or  attachment  and 
through  want  of  proper  care  it  was  damaged  while  in  his  possession,  and  when  a  clerk  of 
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court  lost  papers  entrusted  to  his  keeping  which  resulted  in  damage  to  a  litigant,  the  sureties 
were  held  liable.  The  sui-eties  of  a  public  officer  are  not  liable  for  errors  in  the  judgment  of 
the  principal  except  for  those  errors  which  result  from  negligence  or  failure  to  make  the 
proper  effort  to  ascertain  the  duty  to  be  performed. 

Under  an  honesty  bond  the  obligee  is  insured  against  any  loss  caused  by  the  principal 
"through  any  fraudulent  or  dishonest  act". 

Faithful  performance  coverage  sometimes  protects  the  general  public  as  well  as  the  state 
against  misfeasance  or  nonfeasance  in  office;  under  honesty  coverage  the  state  is  normally 
the  beneficiary  of  payments  from  the  surety.  However,  standard  blanket  bond  forms  often 
provide  that  the  surety  will  indemnify  the  state  only  for  "losses  sustained  by  the  insured 
[the  state  agency]  through  the  failure  of  an  employee  to  perform  faithfully  his  duties,"  thus 
excluding  members  of  the  public  as  beneficiaries.  Because  the  state  of  Montana  is  immune 
to  tort  actions  except  to  the  extent  of  insurance  coverage,  this  exclusion  precludes  recovery 
by  the  public  for  damages  resulting  from  misfeasance  or  nonfeasance  of  a  public  officer  or 
employee  in  the  absence  of  liability  insurance.  However,  as  a  practical  matter,  the  state  is 
the  injured  party  in  most  cases.  The  general  public  can  best  be  protected  through  the  pur- 
chase of  liability  insurance. 

Moreover,  by  requiring  that  certain  of  its  officers  and  employees  carry  faithful  perform- 
ance bonds,  the  state  is  protecting  its  citizens  but  not  its  bonded  officers.  If  the  negligence 
or  misconduct  of  an  officer's  subordinate  causes  loss  to  a  third  party,  the  third  party  may  re- 
cover under  the  bond  and  the  surety  may  recover  from  the  officer. 

Statutes  reqmring  that  bonds  be  executed  in  a  certain  "penal  sum"  impose  even  more 
onerous  burdens  on  the  principal.  "Penal  sum"  means  penalty.  Regardless  of  the  extent  of 
actual  injury  suffered,  the  injured  party  is  entitled  to  collect  liquidated  damages  in  the 
amount  of  the  penal  sum  from  the  surety  for  any  failure  on  the  part  of  the  principal  or  his 
deputies  to  faithfully  perform  his  duties.  The  surety  in  turn,  may  demand  restitution  from 
the  principal. 

Form   of  Bonds 

Official  bonds  can  be  drawn  to  cover  individuals  or  groups  in  varying  ways.  The  five 
forms  of  bonds  most  commonly  used  are: 

Individual  —  A  bond  covering  a  single,  named  employee  or  officer  for  a  specific 
amount. 

Name  Schedule — A  bond  covering  named  employees  or  officers  listed  in  a  schedule 
attached  to  the  bond,  each  for  a  specified  amount. 

Position  Schedule— A  bond  covering  any  employee  or  officer  who,  while  the  bond 
is  in  force,  occupies  and  performs  the  duty  of  a  position  listed  in  the  schedule  attached 
to  the  bond,  each  position  being  covered  for  a  specified  amount. 

Blanket — A  bond  covering  any  act  or  series  of  acts  culminating  in  a  single  loss,  re- 
gardless of  the  number  of  employees  involved.  This  form  of  blanket  bond  covers  not  each 
employee,  but  each  loss. 

Blanket  Position — A  bond  covering  each  employee  or  officer  included  in  the  bonded 
group  up  to  the  amount  of  the  bond.  In  other  words,  total  coverage  is  represented  by 
the  amount  of  the  bond  times  the  number  of  employees  covered. 
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Practices  in  Montana 

Of  the  7,000  state  of  Montana  officers  and  employees  3,483  are  bonded — 274  by  individ- 
al  bonds  and  3,209  by  20  separate  blanket  bonds.  The  annual  premium  cost  to  the  state  is 
$15,317. 

Chapters  1  and  3,  Title  6,  R.C.M.  1947,  contain  the  general  laws  relating  to  official  bonds 
of  state  officers  and  employees.  Section  6-101  specifices  the  amounts  of  official  bonds  for  37 
state  officers  and  employees  in  amounts  ranging  from  $1,000  each  for  inspectors  of  the  Live- 
stock Commission  to  $200,000  for  the  State  Treasurer. 

Section  6-102  provides  "all  other  state  officers  not  mentioned  [in  Section  6-101]  shall 
give  bonds  in  such  amounts  as  shall  be  fixed  by  the  state  board  of  examiners."  The  State 
Board  of  Examiners  does  not  effectively  regulate  or  supervise  bonding  of  state  employees. 
When  a  state  agency  requests  that  a  particular  employee  or  officer,  or  group  of  employees  or 
officers,  be  bonded,  the  Board  almost  invariably  approves  the  request.  No  records  containing 
information  on  the  experience  of  surety  bonds  in  state  government  are  maintained  in  the  of- 
fice of  the  Board  of  Examiners. 

In  addition  to  the  laws  in  Title  6,  there  are  over  40  separate  statutes  scattered  throughout 
the  codes  which  establish  specific  bonding  requirements  for  state  officials  and  employees. 
The  authority  to  approve  bonds  has  been  dispersed  among  many  state  agencies.  For  example, 
the  bond  of  the  Superintendent  of  State  Fisheries  is  approved  by  the  State  Treasurer;  the 
bonds  of  the  secretary  and  treasurer  of  the  Barber's  Examining  Board  must  each  be  approved 
by  the  Governor;  the  bond  of  the  State  Law  Librarian  is  approved  by  the  chief  justice  of  the 
Supreme  Court;  the  bonds  of  livestock  inspectors  and  detectives  of  the  Livestock  Commission 
are  approved  by  the  Secretary  of  State;  the  bonds  of  treasurers  of  local  executive  boards  of 
units  of  the  university  system  are  approved  by  the  Board  of  Examiners. 

Statutory  inconsistencies  are  too  numerous  to  catalogue.  As  one  example,  the  treasurers 
of  seven  professional  and  occupational  licensing  boards  are  required  to  be  bonded  —  the  re- 
maining twelve  are  not. 

Administrative  practices  are  equally  inconsistent.  In  the  case  of  custodial  institutions,  the 
Children's  Center  has  provided  coverage  of  $20,000  on  both  the  business  manager  and  super- 
intendent, each  of  whom  handles  as  much  as  $48,000  in  cash,  merchandise  or  securities  at  one 
time.  On  the  other  hand,  the  business  manager  and  superintendent  of  the  Industrial  School, 
each  of  whom  handles  as  much  as  $85,000  in  cash,  merchandise  or  securities  at  one  time,  are 
not  bonded. 

The  situation  in  the  university  system  is  much  the  same.  The  treasurer  at  Montana  State 
University,  who  handles  as  much  as  $35,000  at  one  time,  is  bonded  for  $35,000.  At  Montana 
State  College  a  treasurer  who  handles  as  much  as  $25,000  at  one  time  is  bonded  for  $50,000. 
However,  the  business  manager  of  the  School  of  Mines  who  may  have  in  his  possession  as 
much  as  $60,000  at  any  one  time,  is  bonded  in  the  amount  of  $5,000. 

Because  the  purchase  of  official  bonds  is  almost  totally  decentralized  and  unsupervised  in 
Montana,  no  records  exist  which  make  it  possible  to  determine  the  history  of  recovery  on 
surety  bonds  or  to  otherwise  evaluate  the  bonding  program.  However,  based  on  interviews 
with  personnel  in  the  Board  of  Examiners'  office  and  the  Attorney  General's  office  it  ap- 
pears that  there  has  been  no  recovery  on  bonds  of  state  officers  or  employees  within  the  last 
ten  years. 
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Recent   Studies   in   Other   States 

WISCONSIN 

In  1956  the  Wisconsin  Legislative  Council  completed  a  staff  report  on  surety  bonding  for 
state  officials  and  employees.  As  one  alternative  recommendation  the  report  suggested  that 
authority  for  bonding  officials  and  employees  be  centralized  in  a  single  officer  or  agency  and 
that  this  officer  or  agency  determine  the  need  for  coverage  and  prescribe  the  form  of  all 
surety  bonds  and  insurance  policies  protecting  the  state  against  theft,  loss,  disappearance  or 
destruction  of  moneys,  securities  and  property;  and  that  all  such  bonds  and  insurance  be  pur- 
chased competitively  through  the  state's  central  purchasing  agency. 

The  report  also  stated  that  one  of  the  reasons  for  bonding  is  to  protect  administrators 
who  are  bonded  and  noted  that  under  an  official  bond,  a  bonding  company  will  pay  the  state 
for  losses  caused  by  an  unbonded  subordinate  and  collect  from  the  bonded  official.  However, 
if  the  subordinate  is  bonded,  the  company  must  recover  from  the  subordinate.^ 

KANSAS 

The  Kansas  Legislative  Council  conducted  a  study  of  the  bonding  of  state  officials  and 
employees  that  extended  over  a  four  year  period. 

One  report  noted: 

Over  sixty  sections  of  our  statutes  dealing  with  the  subject  of  bonding 
state  personnel  were  found.  Unfortunately,  however,  the  legislation  does 
not  reflect  anything  in  the  way  of  established  overall  principles  or 
policies. 

There  are  numerous  conflicts  and  inconsistencies  among  these  stat- 
utes. This  situation  has  arisen  because  we  have  little  in  the  way  of  com- 
prehensive statutes  governing  bonding,  most  of  our  laws  on  this  subject 
having  been  written  with  regard  to  particular  agencies.  As  the  statutes 
creating  or  affecting  these  agencies  have  been  enacted  or  amended,  the 
bonding  provisions  of  the  separate  acts  seem  to  have  been  developed  with 
little  regard  for  comparable  provisions  affecting  other  agencies." 

The  council  believes  that  one  of  the  most  serious  inadequacies  of  the 
present  situation  is  the  absence  of  any  periodic  central  review,  either  legis- 
lative or  administrative,  of  the  state's  bonding  needs,  to  determine  wheth- 
er the  proper  positions  are  being  bonded  in  the  proper  amounts  and  under 
the  proper  conditions.- 

To  correct  the  confused  situation  which  now  exists  with  regard  to 
bonding,  the  council  favors  the  establishment  of  central  administrative 
control  and  review  over  the  bonding  of  state  officials  and  employees.  To 
achieve  this  end,  the  council  recommends,  first  of  all,  that  the  present 
statutory  provisions  governing  the  bonding  of  state  officials  and  em- 
ployees be  repealed.  These  provisions  should  be  replaced  by  a  comprehen- 
sive act  governing  bonding.  The  council  recommends  that  [a  state  of- 
ficial] be  given  the  authority  to  determine,  on  the  basis  of  recommenda- 
tions by  agency  heads,  the  positions  to  be  bonded  and  the  amounts  of  the 


'  Wisconsin  Legislative  Council.  Staff  Report  on  Surety  Botidiny  of  State  Officials  and  Employees,  (February,  1956). 
"Kansas  Legislative  Council,  Regular  Twelfth  Biennial  Report  and  Recommendations,  (December  8,  1956)  p.  138. 
'  Ibid.  p.  139. 


bonds  for  any  position  not  enumerated  in  the  proposed  act .  .  .  The  coun- 
cil believes,  in  order  to  be  consistent  with  the  principles  of  good  business 
management,  that,  in  so  far  as  is  possible  and  practicable,  all  insurance 
and  bonds  on  officials  and  employees  purchased  by  the  state  should  be 
purchased  centrally  on  the  basis  of  competitive  bids.  Where  blanket 
policies  or  blanket  bonds  are  obtained  through  central  purchasing,  the 
cost  thereof  should  be  charged  to  the  participating  agencies  on  a  pro 
rata  basisJ 


NEVADA 

In  1960  the  Nevada  Legislative  Counsel  Bureau  completed  a  study  of  state  bonding  prac- 
tices and  recommended  that  a  single  state  agency  be  given  the  responsibility  of  determining  the 
amount  and  form  of  bonds  for  all  state  employees;  that  this  agency  require  either  a  master 
single  bond  or  blanket  or  schedule  bonds  rather  than  individual  bonds  and  that  faithful  per- 
formance bonds  be  required  only  when  necessary,  and  simple  honesty  bonds  be  used  where 
such  protection  is  possible;  and  that  a  mandatory  statute  be  enacted  requiring  the  purchase 
of  comprehensive  liability  insurance  coverage  for  all  agencies  of  government  and  their  em- 
ployees and  public  officials. 

Practices   in   Other   States 

About  twelve  states  have  established  a  system  of  central  administrative  review  and  con- 
trol over  the  bonding  of  state  officials  and  employees. 

For  example,  Vermont  has  a  blanket  bond  covering  all  of  its  4,000  employees.  This 
bond  was  let  on  competitive  bid  for  an  annual  cost  of  $3,259.  Bids  ranged  up  to  about  $7,000. 

New  Jersey  carries  a  blanket  bond  covering  25,000  employees  for  honesty  and  26  for 
faithful  performance.   The  total  annual  premium  for  this  bond  is  $15,204. 

The  State  of  Kentucky  covers  18,000  state  employees  for  honesty  and  30  for  faithful  per- 
formance under  a  blanket  bond  that  costs  about  $23,500  a  year. 

Maine  bonds  8,000  state  employees  for  faithful  performance  and  honesty  at  an  annual 
premium  cost  of  $7,194. 

Nebraska  bonds  12,400  employees  at  an  annual  premium  cost  of  $7,326.  The  Nebraska 
Department  of  Insurance  made  the  following  remarks  by  letter.  "To  summarize,  we  in  Ne- 
braska bond  all  employees  and  officials  not  individually  bonded  for  at  least  $25,000  under 
the  blanket  bond.  It  has  been  our  experience  that  individual  bonds  are  expensive  and  un- 
necessary in  comparison  with  the  efficiency  and  low  premium  on  the  blanket  bonds  which 
could  just  as  well  be  used.  We  sincerely  recommend  your  consideration  of  utilizing  a  blanket 
bond.  .  ."   The  Nebraska  bond  was  secured  on  competitive  bid. 

The  State  of  Washington  secures  a  blanket  bond  covering  approximately  25,000  state  em- 
ployees on  competitive  bid  for  an  annual  premium  of  $10,233.43.  Bids  ranged  as  high  as 
$40,000. 

*  Ibid,  p.  140. 


Conclusions 

When  compared  to  blanket  coverage,  bonding  on  an  individual  basis  has  a  number  of  dis- 
advantages. 

(1)  A  separate  claim  must  be  prepared  and  processed  for  each  premium  payment. 

(2)  Personnel  changes  may  require  the  cancellation  of  one  bond  and  the  issuance  of  an- 
other, involving  additional  clerical  work  as  well  as  added  premium  costs. 

(3)  Many  persons  who  have  indirect  access  to  money  and  property  are  not  covered. 

(4)  The  agency  purchasing  the  bond  must  keep  a  detailed  record  of  each  bond  in  order 
to  maintain  proper  coverage. 

(5)  The  premiums  on  individual  bonds  are  substantially  higher  than  the  blanket  cover- 
age. 

The  most  serious  single  flaw  in  Montana's  bonding  program  is  the  absence  of  centralized 
administrative  review  and  control.  Since  statehood,  the  legislature  has  attempted  to  fill  this 
vacuum  by  prescribing  in  detail  the  bonding  requirements  for  officers  and  employees.  How- 
ever, the  coverage  required  by  statute  is  at  best  sketchy. 

Even  when  the  legislature  has  specified  bond  requirements  for  individual  officials,  its 
failure  to  increase  statutory  minimums  set  over  50  years  ago  often  has  resulted  in  grossly  de- 
ficient covei'age.  Section  6-101,  which  specifies  the  bond  amounts  for  37  state  officers  and  em- 
ployees, was  last  amended  in  1937.  Since  that  time  the  amount  of  money  collected  and  dis- 
bursed by  state  government  has  increased  1000  percent.  The  amount  of  the  State  Treasurer's 
bond  was  set  in  1907  and  has  not  been  changed  since. 

Moreover,  the  fragmentation  of  responsibity  insures  inconsistent  bonding  practices.  In 
many  instances,  its  places  the  responsibility  for  determining  the  adequacy  of  surety  bonds  di- 
rectly in  the  hands  of  major  elected  officials  who  have  neither  the  time  nor  competence  to 
perform  effectively  this  relatively  minor,  but  technical  duty. 

Thus,  the  legislature's  inability  to  effectively  supervise  the  bonding  program  has  been 
primarily  responsible  for  the  inconsistent  and  illogical  situation  which  has  gradually  evolved. 
However,  members  of  the  legislative  assembly  should  not  be  expected  to  fritter  away  their 
valuable  time  on  ministerial  details.  They  are  elected  as  policy  making  officials,  and  the  time 
consumed  by  deliberating  such  trivia  only  detracts  from  their  effectiveness.  The  obvious  an- 
swer is  for  the  legislature  to  establish  by  law  policy  guidelines  for  the  bonding  of  state  of- 
ficers and  employees,  and  to  delegate  to  a  single  responsible  official  in  the  executive  branch 
the  responsibility  for  executing  the  policy. 

Recommendations 

The  Council  recommends  that  all  statutes  relating  to  official  bonds  be  amended  or  re- 
pealed to  delete  reference  to  the  bonding  of  state  officers  and  employees,  and  that  authority 
be  vested  in  the  State  Controller  to  purchase  all  surety  bonds  for  officers  and  employees  on 
competitive  bids.  The  first  five  sections  of  a  proposed  bill  establishing  a  new  system  for 
bonding  appears  in  the  Appendix  of  this  report.  The  remainder  of  the  bill  simply  deletes  ref- 
erence to  the  bonding  of  state  officers  and  employees  in  specific  sections  of  the  code. 

The  State  Controller,  as  head  of  the  Department  of  Administration,  the  state's  general 
housekeeping  agency,  is  the  logical  official  in  which  to  vest  this  responsibility.  Under  the 
proposed  law  all  officers  and  employees  would  be  bonded.  The  State  Controller  would  con- 
sult with  the  head  of  each  agency  and  with  the  State  Examiner  to  determine  the  amount  of 
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coverage.  He  would  then  purchase  the  necessary  bonds  and  prorate  the  cost  among  the 
agencies  covered,  based  on  the  amount  of  risk  in  each  agency.  The  form  of  bonds  would  be 
prescribed  by  the  Controller  subject  to  the  approval  of  the  Attorney  General. 

Although  the  proposed  law  is  not  specific  on  the  nature  of  coverage,  the  Council  recom- 
mends that  the  State  Controller  give  serious  consideration  to  purchasing  bonds  which  only 
protect  the  state  against  loss  caused  to  any  of  its  agencies  or  institutions,  except  in  instances 
where  the  need  for  broader  coverage  is  indicated.  In  most  cases  the  lack  of  faithful  perform- 
ance or  honesty  on  the  part  of  a  state  officer  or  employee  will  result  only  in  loss  or  damage 
to  the  state.  Moreover,  protecting  the  general  public  by  means  of  official  bonds  increases  the 
vulnerability  of  employees  and  officers  to  lawsuits — in  effect,  sovereign  immunity  is  removed 
in  selected  areas. 

The  proposed  law  is  broad  enough  to  permit  either  individual  or  blanket  bonds.  How- 
ever, the  purchase  of  a  blanket  position  bond  covering  all  state  employees  would  probably 
be  most  economical.  A  blanket  bond  covering  each  of  the  7,000  state  employees  in  the  amount 
of  $10,000  with  additional  coverage  for  employees  who  handle  large  amounts  of  money  could 
be  obtained  at  an  annual  cost  of  about  $7,000.  All  employees  added  or  changed  during  the 
term  of  the  bond  would  be  covered  automatically  without  additional  cost.  In  addition  to  a  di- 
rect savings  of  more  than  $8,000  annually,  substantial  indirect  savings  would  result  from 
eliminating  the  negotiations,  premium  payments  and  filings  by  various  state  agencies  now 
necessitated  by  individual  bond  purchases. 

A  third  benefit  would  be  vastly  increased  protection  for  the  state  by  virtue  of  having  all 
of  its  employees  bonded. 

Finally,  a  blanket  bond  will  afford  increased  protection  to  state  officers  because  of  the 
bonding  of  their  subordinates.  If  all  employees  are  covered  by  a  blanket  bond  an  official  will 
not  be  primarily  responsible  for  the  failure  of  his  deputies  and  subordinates  to  faithfully 
perform  their  duties. 

Some  representatives  of  the  surety  industry  have  expressed  opposition  to  the  require- 
ment of  competitive  bidding.  However,  letters  from  other  states  indicate  that  they  have  ex- 
perienced no  difficulty  in  obtaining  competitive  bids  for  public  employee  bonds.  Even  in- 
dustry publications  admit  the  existence  of  competition.  "The  surety  industry  presents  the 
paradox  of  having  a  rating  bureau  which  sets  rates  for  the  industry,  but  which  is  influenced 
to  a  significant  degree  in  that  rate-making  by  the  keen  competition  from  non-members."" 

The  Council  considered  extending  this  study  to  the  bonding  requirements  for  counties 
and  cities.  However,  the  bonding  of  employees  and  officers  of  local  governmental  units  could 
not  effectively  be  centraUzed  or  supervised  in  the  same  manner  as  the  state's  bonding  pro- 
gram. The  State  Examiner,  who  is  responsible  for  auditing  counties  and  municipalities  should 
review  the  legal  requirements  for  bonding  local  officials  and  recommend  any  needed  changes 
to  the  legislative  assembly. 


°  Jules  Backman,  Surety  Rate-Making,  The  Surety  Association  of  America,  (1948)   p.  92. 
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PART  TWO 


FEES  COLLECTED 

BY 
STATE  AGENCIES 
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SENATE  RESOLUTION  NO.   10 

Introduced  by  Mackay,  Nixon 

A  RESOLUTION  OF  THE  SENATE  OF  THE  STATE  OF  ^lONTANA  REQUESTING  THE 
LEGISLATI\rE  COUNCIL  TO  EXAMINE  FEES  COLLECTED  BY  STATE  AGENCIES 
AND  TO  PREPARE  A  REVISED  FEE  SCHEDULE  FOR  CONSIDERATION  BY  THE 
THIRTY-NINTH  LEGISLATIVE  ASSEMBLY. 

WHEREAS,  many  state  agencies  collect  fees  for  special  senices  rendered  or  for  priv- 
ileges granted  to  the  persons  paying  such  fees;  and 

WHEREAS,  the  purpose  of  fees  for  special  ser\aces  is  to  recover  the  cost  of  the  ser\aces 
rendered  so  that  the  cost  thereof  \\nll  not  be  defrayed  from  tax  moneys;  and 

\\rEIEREAS,  the  purpose  of  fees  for  privileges  granted  is  to  reimburse  the  state  in  an 
amount  which  ^\dll  offset  the  cost  to  the  state  of  administering  laws  relating  to  the  privileged 
group;  and 

WHEREAS,  because  many  of  these  fees  have  not  been  re\ised  for  long  periods  of  time 
they  are  no  longer  recovering  the  cost  borne  by  the  state  with  a  resulting  loss  of  revenue  to 
the  state,  and 

WHEREAS,  because  state  government  is  increasingly  hard  pressed  to  raise  the  revenue 
necessary'  to  finance  governmental  services,  it  is  appropriate  that  the  possibihty  of  increasing 
existing  non-tax  revenue  sources  be  studied. 

NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  OF  THE  STATE  OF  MON- 
TANA: 

That  the  legislative  council  examine  every  fee  collected  under  the  laws  of  the  State  of 
Montana  to  determine  whether  or  not  such  fee  should  be  re\ised;  and 

BE  IT  FLTITHER  RESOLVED,  that  the  legHslative  council  prepare  for  the  considera- 
tion of  the  thirty-ninth  legislative  assembly  a  re\ised  fee  schedule  together  with  implement- 
ing legislation  where  necessarJ^ 
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FEES  COLLECTED  BY  STATE  AGENCIES 

Agencies  and  departments  of  state  government  collect  fees  which  range  from  a  few  cents 
to  hundreds  of  dollars.  Barbers,  plumbers,  physicians,  teachers,  and  persons  in  a  variety  of 
other  professions  and  occupations  are  examined  and  licensed  by  the  state.  Fees  are  charged 
for  the  registration  of  automobiles,  for  registration  of  bee  colonies,  for  audits  by  the  State  Ex- 
aminer, for  inspections  by  the  Commissioner  of  Agriculture,  and  for  the  privilege  of  selling 
cigarettes.  The  degree  of  service  or  regulation  provided  by  the  state  varies  greatly.  Some 
fees  collected  provide  a  substantial  source  of  non-tax  revenue.  Others  do  not  recover  fully 
the  costs  of  providing  the  service  or  regulating  the  profession  or  occupation. 

While  the  distinction  between  fees  and  taxes  may  be  somewhat  academic,  it  is  fair  to  say 
that  a  number  of  charges  have  been  called  fees  when,  in  fact,  they  are  taxes.  The  fee  based 
on  a  percentage  of  insurance  premiums  written  in  Montana,  gross  vehicle  weight  fees  on 
trucks,  and  charges  for  original  articles  of  incorporation  based  upon  capital  stock  are  all  ex- 
amples of  fees  which  are  in  the  nature  of  taxes — the  primary  purpose  is  to  raise  revenue.  Be- 
cause the  study  was  aimed  at  adjusting  non-tax  fees  equitably,  fees  in  the  nature  of  taxes 
were  not  reviewed. 

Receipts  from  fees  are  spent  in  a  variety  of  ways.  Some  agencies  deposit  all  fee  collec- 
tions in  the  general  fund  and  are,  in  turn,  appropriated  money  for  operation.  Others  such  as 
the  Fish  and  Game  Department,  Registrar  of  Motor  Vehicles,  and  most  professional  and  oc- 
cupational licensing  boards,  deposit  fees  collected  in  the  earmarked  revenue  fund  and  operate 
on  this  income.  A  few  agencies  deposit  some  fees  in  the  general  fund  and  others  in  the  ear- 
marked revenue  fund. 

Non-tax  fees  can  be  grouped  into  two  broad  categories:  (1)  service  fees,  and  (2)  li- 
cense fees. 

Service  fees  are  collected  to  reimburse  the  state  for  expenses  incurred  in  pro\ading  spe- 
cific, identifiable  services.  Charges  for  administering  an  examination,  audits  of  financial  rec- 
ords, copies  of  official  documents,  the  testing  of  weighing  devices,  and  grazing  or  agricultural 
assignments,  are  all  examples  of  such  services.  Often,  the  state  provides  the  service  upon  re- 
quest from  an  individual;  the  service  is  not  mandatory,  and  a  charge  is  made  each  time  the 
ser\ice  is  rendered.  The  fee  is  intended  to  recover  costs  involved  so  that  a  service  rendered 
to  an  individual  upon  request  does  not  result  in  a  burden  on  the  tax  resources  of  the  state. 

License  fees  are  collected  by  agencies  and  departments  of  state  government  for  granting 
permission  to  perform  acts  which  would  be  illegal  without  the  license  or  permit.  Retail  liquor 
licenses,  driver  licenses,  licenses  to  engage  in  certain  professions  or  occupations,  and  licenses 
to  sell  cigarettes  are  examples  of  granting  permission  to  perform  specified  acts.  In  most 
cases,  performance  of  the  act  without  permission  is  a  criminal  offense.  The  issuance  of  a  li- 
cense implies  regulation.  Fees  are  charged  to  defray  the  cost  of  issuing  the  license  and  the 
costs  incurred  in  law  enforcement  or  regulation.  However,  in  some  instances  license  fees  are 
also  regarded  as  legitimate  revenue  sources,  which  return  moneys  in  excess  of  costs  for  li- 
censure and  regulation. 

In  a  few  cases  a  single  fee  is  charged  for  a  ser\'ice  act  and  the  granting  of  a  privilege. 
Some  of  the  professional  and  occupational  licensing  boards,  for  example,  charge  a  single  fee 
for  an  examination  and  license.  A  service  is  performed  in  administering  the  examination, 
and  a  privilege  is  also  granted. 

Fees  adjusted  during  the  past  five  years  (during  the  1959,  1961  and  1963  legislative  ses- 
sions), were  not  considered;  the  study  was  directed  chiefly  toward  fees  which  have  not  been 
adjusted  for  long  periods  of  time.    Charges  made   by    custodial    institutions    and    university 
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units  were  also  eliminated  from  further  consideration.  Charges  for  residents  of  custodial  in- 
stitutions were  tlie  subject  of  recent  legislation;  the  Board  of  Regents  has  broad  authority  for 
establishing  and  revising  fees  and  charges  at  educational  institutions. 

For  each  remaining  fee,  annual  collections,  date  last  changed,  agency  recommendation, 
and  other  basic  information  was  compiled.  To  each  fee,  an  index  of  the  costs  to  government 
for  goods  and  services  was  applied.  Based  upon  the  assumption  (obviously  not  always  valid) 
that  the  fee  was  reasonable  when  originally  set,  the  application  of  this  index  measures  the  ef- 
fect of  adjusting  a  fee  to  reflect  increased  costs  to  government. 

After  examining  this  information,  the  Council  eliminated  fees  of  professional  and  occu- 
pational hcensing  boards  from  further  consideration.  Because  almost  all  of  these  fees  are  de- 
posited in  the  earmarked  revenue  fund  and  used  exclusively  for  operation  of  the  boards,  any 
problems  are  essentially  budgetary  in  nature.  Therefore,  the  Council  concluded  that  if  addi- 
tional revenue  is  necessary,  professional  and  occupational  licensing  boards  should  initiate  re- 
quests for  fee  adjustments  on  an  individual  basis,  justifying  the  need  to  the  legislative  assem- 
bly. 

Agency  estimates  of  costs  of  providing  services  were  of  limited  value.  In  some  cases, 
good  estimates  of  costs  were  received,  but  many  state  agencies  do  not  maintain  cost  account- 
ing records.  In  addition,  agencies  do  not  include  in  their  estimates  a  share  of  the  general  over- 
head costs  of  government.  A  part  of  the  cost  of  reconstructing  the  capitol,  maintaining  the  At- 
torney General's  office  and  other  control  agencies,  and  costs  of  the  legislative  and  judicial 
branches  should  all  be  considered  and  allocated  among  the  agencies  and  departments  to  ar- 
rive at  accurate  cost  figures.  The  difficulty  of  estimating  and  allocating  these  costs  is  appar- 
ent. 

There  are  also  inherent  Umitations  in  determining  an  equitable  fee.  Even  after  employ- 
ing all  available  data  and  techniques,  a  degree  of  subjectivity  remains.  Fee  adjustments 
other  than  those  shown  in  this  report,  therefore,  might  well  be  justified  depending  upon  the 
factors  considered.  Of  more  than  200  fees  reviewed  by  the  Council,  only  a  relatively  few 
changes  were  recommended;  the  Council  recognizes  that  other  adjustments  may  be  desirable. 


Conclusions 

Because  of  the  budgetary  implications,  the  Council  recommends  that  the  Budget  Direc- 
tor review  all  fees  periodically  and  suggest  adjustments.  The  state  may  have  lost  thousands 
of  dollars  in  needed  revenue  in  the  past  because  fees  were  not  reviewed  periodically  and  ad- 
justed. To  facilitate  this  review,  information  compiled  during  the  study  of  fees  was  given  to 
the  Budget  Director  early  in  1964  so  that  the  Governor  and  Budget  Director  could  review  the 
information  and  recommend  additional  adjustments  if  necessary. 

Most  of  the  recommended  fees  are  less  than  the  amounts  indicated  by  applying  the  index 
of  costs  to  government  for  goods  and  services  to  present  fees.  Only  nine  recommended 
changes  are  equal  to  projected  fees,  and  only  five  exceed  the  projected  fees.  Even  in  the  case 
of  the  fees  which  exceed  the  projected  amounts,  it  is  doubtful  that  the  increased  fee  will  en- 
able the  state  to  recover  the  costs. 

After  an  examination  of  costs  involved  in  issuing  a  license  or  providing  a  similar  service, 
the  Council  concludes  that  most  licenses  issued  (exclusive  of  enforcement  cost)  are  as  costly 
as  writing  an  average  business  letter.  Today's  average  business  letter  of  250  words  costs 
$2.32,  or  35  cents  more  than  that  same  letter  cost  in  1962.  During  the  past  ten  years,  the  cost 
of  an  average  business  letter  has  virtually  doubled  (in  1953  the  average  cost  was  $1.17).^ 


'The  Dartnell  Corporation,  Business  Neivs  Release,  (March,  1964)   no  pagination. 
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In  addition  to  the  cost  of  issuing  the  license,  the  money  collected  must  be  accounted  for 
by  four  different  offices  of  state  government — issuing  agency,  Controller,  Auditor,  and  Treas- 
urer. Although  not  strictly  comparable  to  government  costs,  the  American  Management  As- 
sociation reviewed  the  processing  of  a  purchase  order  through  accounts  payable  and  the  proc- 
essing of  a  customer  order  through  accounts  receivable  concluding  that  the  standard  unit 
cost  for  the  entire  cycle  was  $3.53  in  1958.   Costs  were  segregated  as  follows: - 

Preparation  of  purchase  order 

(including  purchase  requisition) $1.10 

Preparation  of  receiving  report  and  purchasing  follow-up 43 

Preparation  of  voucher  and  A/P  analysis 1.60 

Stationery  forms   (for  entire  cycle) — 40 

TOTAL $3.53 

Finally,  after  the  license  has  been  issued  and  money  collected,  the  state  must  maintain 
official  records.  A  private  corporation  estimates  that  it  costs  more  than  $9,000  merely  to  cre- 
ate the  contents  of  the  average  four  drawer  file,  and  that  it  costs  a  minimum  of  $2.70  to  file 
and  maintain  each  inch  of  papers  in  that  file.^  Considering  the  more  stringent  requirements 
for  maintenance  of  official  records,  it  is  likely  that  government  costs  exceed  those  of  private 
industry. 

Based  upon  this  information,  it  is  apparent  that  the  cost  to  the  state  of  issuing  a  license 
or  registering  a  motor  vehicle  exceeds  $2.00 — aside  from  enforcement,  inspection,  accounting, 
and  records  maintenance  costs. 

If  the  Council's  recommendations  are  adopted,  thirty-two  fees  will  be  adjusted,  one  fee 
added,  and  one  fee  eliminated.  The  state  will  realize  about  $333,000  annually  in  additional 
revenue  of  which  $144,000  will  be  deposited  in  the  general  fund,  $38,000  in  the  earmarked 
revenue  fund,  and  $151,000  will  be  allocated  to  the  cities  and  counties  for  streets  and  roads 
each  year  providing  direct  property  tax  relief.  Over  the  next  decade,  the  general  fund  will 
receive  more  than  $1,500,000  in  additional  revenue,  and  an  amount  in  excess  of  that  wiU  be 
distributed  to  units  of  local  government. 

Estimated  additional  annual  revenue,  by  department,  is  shown  in  the  table  below: 

ESTIMATED  ADDITIONAL  ANNUAL  REVENUE  FROM 

FEE  ADJUSTMENTS  AND  DISPOSITION 

Additional  Annual  Revenue 
Department  or  Agency  General  Fund  Earmarked  Fund  Local  Gov't. 

1.  Dept.   of  Agriculture $     5,575  $     $     

2.  State  Auditor  560  

3.  State  Board  of  Equalization 5,940  

4.  State  Board  of  Health 10,600  

5.  Highway  Patrol  21,000  420  

6.  State  Board  of  Land  Comm 2,700  

7.  Board  of  Railroad  Comm *  

8.  Registrar  of  Motor  Vehicles 85,000  38,000                           151,000 

9.  Supt.  of  Public  Instruc 13,000  

TOTALS $144,375  $  38,420  $151,000 

*  Change  would  effect  a  cost  savings  and  simplification  of  procedure  more  than  additional 
fee  revenue. 


-American  Management  Association,  Inc.,  Techniques  of  Office  Cost  Control,  (1959)  p.  70. 
'  Remington  Rand,  How  to  Measure  Your  Filing  Costs  and  Efficiency,  (no  date)  p.  2. 
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Recommendations 

Recommended  changes  are  listed  on  following  pages  by  agency.  Column  three  shows  the 
period  when  the  fee  is  collected  (A  indicates  annual,  I  indicates  initial  charge  only,  R  indicates 
charges  upon  each  request).  Projected  amounts  shown  in  column  five  were  computed  by 
applying  an  index  of  costs  to  government  for  goods  and  services  to  the  fees.  Column  eight 
shows  the  fund  into  which  receipts  are  deposited  (G  indicates  general  fund,  ER  indicates 
earmarked  revenue  fund). 

A  bill  implementing  these  recommendations  has  been  prepared,  but  is  not  included  in 
this  report  because  it  consists  primarily  of  a  series  of  simple  amendments  substituting  the 
necessary  few  words  in  thirty  three  sections  of  the  code.  The  sections  affected  are:  Sections 
3-2411,  3-2410,  3-2466,  3-2301,  3-2417,  3-2313,  3-2312,  69-1910,  84-2402,  84-2404,  84-2405, 
84-2406,  84-2407,  69-518,  69-2905,  31-138,  53,420,  81-419,  81-1113,  81-428,  81-426,  8-108,  8-109, 
8-110,  53-108,  53-110,  53-112,  53-113,  53-117,  53-122,  53-139,  75-2521  and  75-3503,  R.C.M.  1947. 
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APPENDIX 

A  BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  RELATING  TO  SURETY  BONDS  FOR 
STATE  OFFICERS  AND  EMPLOYEES:  PROVIDING  THAT  THE  STATE  CONTROLLER 
SHALL  PURCHASE  ALL  SURETY  BONDS  FOR  STATE  OFFICERS  AND  EMPLOYEES; 
ESTABLISHING  REQUIREMENTS  AND  PROCEDURES  FOR  THE  PURCHASE  OF  SUCH 
BONDS;  AMENDING  SECTIONS  5-602,  6-325,  6-326,  6-331,  3-103,  3-205,  4-106,  4-110,  5-603, 
26-102,  26-111,  26-115,  27-404,  32-1601,  36-1602,  40-1727,  41-1603,  44-404,  53-101,  66-407,  66-514, 
66-904,  66-1505.  66-2203,  66-2333,  71-202,  71-203,  72-102,  75-303,  75-1301,  75-2703,  77-120,  80- 
1205,  81-201,  81-208,  81-1403,  81-2010,  81-2013,  82-107,  82-601,  82-1230.  82-3105,  89-103,  89-118, 
90-122,  R.C.M.  1947;  AND  REPEALING  SECTIONS  3-407,  6-101,  6-102,  6-103,  6-104,  46-702, 
66-810,  77-1004,  79-809,  82-404,  82-507,  82-1013,  82-1907,  82-2213,  92-106  AND  92-107,  R.C.M. 
1947." 

BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.  The  state  controller  shall  purchase  all  surety  bonds  for  state  officers  and  em- 
ployees. As  used  in  this  act,  the  term  "state  officers  and  employees"  does  not  include  no- 
taries public,  supreme  court  justices,  district  court  judges  or  members  and  emploj^ees  of  the 
legislative  assembly.  A  bond  may  cover  an  individual  officer  or  employee  or  a  group  of  offi- 
cers and  employees.  The  form  of  all  bonds  shall  be  prescribed  by  the  controller,  subject  to 
the  approval  of  the  attorney  general. 

Section  2.  All  state  officers  and  employees  shall  be  bonded.  Before  determining  the 
amount  for  which  a  state  officer  or  employee  shall  be  bonded,  the  controller  shall  consult 
with  the  head  of  the  institution  or  agency  involved  and  the  head  of  the  agency  responsible 
for  the  examination  or  post  auditing  of  state  agencies.  All  bonds  shall  be  purchased  by  com- 
petitive bid. 

Section  3.  Bonds  purchased  by  the  state  controller  shall  be  executed  by  responsible  in- 
surance or  surety  companies  admitted  and  authorized  to  execute  surety  bonds  in  this  state. 

Section  4.  The  state  controller  shall  prorate  the  premiums  for  bonds  covering  more 
than  one  state  agency  or  institution  among  the  state  agencies  and  institutions  whose  officers 
and  employees  are  co\-ered.  Such  proration  shall  be  based  on  the  risk  of  bonding  the  officers 
and  employees  of  each  agency  or  institution.  The  controller  shall  order  payment  of  the  pro- 
rated amount  from  moneys  which  are  available  to  such  agencies  or  institutions  for  the  pay- 
ment of  general  administrative  expenses. 

Section  5.  This  act  shall  not  affect  the  vaUdity  of  bonds  in  effect  on  the  effective  date 
of  this  act. 


NOTE :  Sections  6  through  51  of  this  bill  are  only  amendments  and  repeals  of  existing  statutes  to  bring  the  code  into  con- 
formity with  the  above  basic  legislation.  Consequently,  they  are  not  reproduced  in  this  report.  The  code  sections  af- 
fected are  listed  in  the  title. 
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